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td
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Paperwork Reduction Act Submiasion (SF 83)
—Satad Abxil 28, 1994

Dear Mr. Fain:

I am writing on behalf of the Assoclation c¢f Indapendant
Designated Entitiss ("AIDE") to oppose portions of the Paperwork
Reduction Act submission (BF 83 dated April 28, 1594) of the
Fedaral Communications Commigsicn ("FCC") with respect to the
FCC’ s proposed implementation of Section 309(j) of the Communi-
cations Act of 1934, as amended. Section 305(3) permits the FCC
ta uge compatitive bidding (i.e,, auctions) to select licenseas
for certain classes of radio-station licenses.

AIDE Represents "Designasted Entities® Receiving
Explicit Statutoly Protection Under Sectiom 303(3).

In adopting Section 309(j) of the Communications ASt,
Congress specified that an cbiective of compstitive bidding was
Lo

Promot (8] economic oppor:tunity and competition and
ensur(e] that naw and innovative technclogies ara
readily RCcCesfsible to tha American pecple by avoiding
excessive concentration of licenses and by disseminat-
ing licenses among a wide variety of applicants, in-
¢luding emall buainesscas, rural talephons companies,
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and businesses cwned by members of minority gzroups and
women. ...

7o implement this goal, Congress required the FCC, in its imple-
mentation of competitive bidding regulations, to:

Ensure that small businessea, rural telaphcone compa-
nies, and businessas cwned by members of minority
groups and women are givern the opportunity te partici-
pate in tha provigion of spectrum-based cervices, and
for such purposes, consider the uee of tax certifi-
catas, bidding preferences, and other procedures....?

AIDE is an unincorporated association, with wembership limited to
persons and éntities classified as "Designated Entities" under
S8ection 309(j) of the Communications Act. Various AIDE members
have extensive legal, technical, financisl, and communicacicns
backgrounds. Many have ownead or managed small businesses. and
understand the special needs and problems of small and sCart-up
businesses. The women and minority AIDE members alsd Xnow the
unique burdens which they bear. Accordingly, AIDE has a special
expertisé tTO comment upon tha FCC'e auction rules from the
perspactive of the various Designated Entities.

Emergency OMB Review of the FCC’s Request
Is Unwarranted and Could Produce Pooxr Decisiormaking.

As a threshold matter, AIDE opposes the FCC's raqueat for
emergency clearance of ite Paperwork Reduction Act approval.
Although the PCC attempts to portray OMB approval as the last
roadblock to its holding aucticne, the facts are otherwise.

Specifically, the FCC has adopted auctlion rulaes for only twe
cf the radio services (Narrowband Perscnal Communications service
(NB/BCS") and Interactive Video and Data Service ("IVD8")) for
which it has competitive bidding authority, and those rules have
not vet been finalized, released, or submitted for OMB approval.
Following their releage, they will be subject to a staruzory 30~
day period for recomsideration or appeal. Historically, tha
initial sst of Petitions for Reconsideratiocn of any major FCC
rulemaking dacision reveals at least one substantial problem
which the FCC must addreas in a reconsidaraticon decision.

¥ Section 309(3) (3) (R).

¥ gection 303(9) (&) (D),
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At this point, the FCC has not adopted any additional
auction rules for any other service, including both Broadband PCS
("BB/PCS") and unserved-area cellular. (B3/PCS is the "big-
ticket" sarvice upon which most cf the FY 1§94 revenue projec-
tions are based; when the BB/PCS rules are delayed, 8c are the
BB/PCS auctions.) Nor has the FCC adoptad any application
pProcessing rules for PCS, A9 with NB/PC8, each of those sets of
complex rules requires finalization and public distribution, and
each will be gubject to reconsideration, appeal, and OMB apprcval
under tha Paperwork Reductiorn Act.

Finally, sven if all the rules where adopted, released,
approved, and frea £rom substantial problems requiring recconaid-
exration, the FCC gflll could not hold auctions. It doeesn’t have
an auctioneer! 2Except for NB/PCS (whioh hae a limited-revenue
exception to permit Seotion €(a) contracting), a full government
procurement cycls is required to contract for auctioneer servic-
as, and the FOC's contracting notice has not yet been finalizad
or published in the Commerce BSusiness Daily.

In short, the FCC's request fOr emergency Clearance appears
to be motivated rot by a need for expedition, but rather as an
attempt to evade OMB’'8s normal 60-day clearance process for an
extremely complax set of issues.i For exampla, —he FCC’s Ralph
Haller, Chief of the PCC’s PCS/Auction Task Force (and signatory
of the FCC's Raguast at iseue herae), publicly dasoribes the FCC's
proposed auctions as "the most complex auctions ever to be held."
The FCC cites the great level of public comment which it received
cn the auction proposal as somehow justifylng expedited review.
Te the contrary, the level of public comment indicates that the
isgues are complex and controversial, and even more worthy than
usual of an independent OMB approval. . 4

The FCC’s Proposal to Requize Designated Entities
toc Make Pre-Bid "Upfront Payments® and Post-Bid Down
Payments Is Contrary to Sectiom 309(J3).

Ag described by the FCC, a winning bidder will make its
payments in three estages. First, all bidders (including Desig-

¥ Indeed, the FCC appeared <o limit public comment on ics
proposal within the expedited review period by filing its request
with OMB on Thursday, April 28, bur waiting until Monday, May 2,
te lasue public notice of its £iling. Purther, the P0C'a copy
contractoy (irs desigmated source for pudblic digtribution of the
raquast) did not respond ta our arder for zhe reqQuest (magde on
the merning of May 1) until Thurzday, May 5. :
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nated Entities) will make an "upfront paymant! egual to §$0.03 per
Fop per MHz (with nce maximum payment but not lessg than $2,500) in
order to qualify to bid in an auetisn; the winner’s upfront
payment will be applied ageainst its down payment and the logere’
ug ront payments refunded or reapplied.¥ Second, the winning
bidder will make a 20% down payment on its winning bid, lese the
gmount of its up-front payments.¥ Third, following the grant

of the winning bidder's application, the winning bidder will pay
the remaining 90% of the bid.¥

In the case of Desigmnated Entities, the FCC proposes to
reduce the down payment Lo 10¥% and allow payment of the remaining
50% of the kid in installmants over the license term, with
interest at the rate for U.S. Treasury obligations of maturicy
egual to the licenae texrm.’ However, the FCC proposes to "only
allew installment payments for licenses in chose smallér spectzrum
blocks that are mcat likely t¢c match the business objectives of
bopa fide small businesses."V While the PCC also proposas to
establish incremantal bidding credits and/oz set aside some
spactzum Z0r Cegignated Entities in scme radic servicea, the
FCC’s bid-payment system for Designated Entities cannot be
recogciled with the legislative intaent or terms of Sactioh
30813).

In this context, OMB should note that the Designated Enti-
ties became "designated” in large part because they are substan-
tially under-representad as FCC licensses. One of the principal
causes of that under-rapresentation is their lack of accasgs to
capital. Thus, the FCC's proposal to reguire substantial ,
"upfront payments' to qualify as s biddey effectively prevents
Designated Entities from bidding, and thus perpetuates the harme
which Congresd sought to correct.

¥ gme FCC’® untitled descriprion of the competitive
bidding process (attached to its 8F 83) ("Description”), Y926-30.

i/ pescription, 930.
¢ Descilption, €12, ;

Y pescription, §943-44. AIDE would assume that the inter-
ast rate would ke fixed as of the date of licensing, as wouyld
that of a Treasury ecbligation iteelf, rather than fleat wigh
changes in interast rates. Designated Entities need the cextain-
ty of a fixed interest payment. |

V Description, $43. |

i

!

t
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For exampls, under the FCC’s proposala a Designated Bntity
seeking to bid on a 20 MHz BB/PCS license -- for which it' could
have a preference -- would be reguired to make an $8 milliorn up-
front payment to make a bid whioh, if successful, could be paid
on the installment plan.?¥ However, the FCC dafines a "small
pusiness" (the principal class of Designated Entities) as having
a ret wcrth not exceeding %6 million and an average after-tax net
income of $2 million.® It will be extremely difficult and
co8tly, if not simply impossible, for & 86 million company to
make an $3 million up-front payment. Lawfully, the FCC cannot
require a Designated Entity to make mors than a nominal up-front
payment in order to become an sligible bidder.

The FCC's proposal that it be permitted to decide which
auctions it will germit Designated Intities to make installment
payment® is equally troudblescme. If =hias proposal had been
effective in the late 1360's when then-infant MCI was getting its
first miorowave licensss, the FCC ocould have easily (and unknow-
ingly) killed off what has become a driving force in telecommuni-
cations. Giving the FCC the authsrity to tilt the auoti
process for (or against) Designated Entities will politicize
auction rulemakings, represent poox public policy, and viclate
Section 3Q%(3).

The FCC’'s proposed system of up-front payments &lso appears
to be colored by 1tB expectaticns for subatantial revenue for PCS.
licensing. In many cases, such as common-carrier paging, and
parhaps SMRs and PCPe, the winning bid is likely to be less than
the required up-£front payment. Mor all entities, the PCC should
adccapt any level of up-front payment (asasuming that up-front
gaymcnts are in faoct required), providad that the payment is the

esper of 20% of the bidder’s highest bid or the amount otherwise
raquired by the FCC. No deposit should ba required for bids of
leses than some nominal amount, say $10,000.

Finally, AIDE questions the FCC's statutory nnthori&y te
require any up-front payments at all.¥d/ The FCC's justifica-

1
¥ This propoeal can only call to mind the oft-guoted maxim

that "Both the rich and the poor have the cpportunity to sleep
under bridges.* ?

!

i AIDE alsc cpposes as draconian the FCC’'s proposdl to
kesp the entire 10% or 20% down payment if the highest bidder’s
(cent%nuod...)
|
!
|

i/ pascription, Y42.
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For example, under the FCC’'s propssala a Designated Encit
seeking to bid on a 20 MHz BR/PCS licenss -- for which it! coulc
have a preference -- would be required to make an $3 million u
front payment to meke a bid which, if successful, could be paic
on the installment plan.¥ However, the ¥CC defines a "small
business" (the principal clasa of Designated Entities) as havir
a net werth not exceeding 86 million eand an average after-tax :
income of $2 million.® It will be extremely difficult and
co8tly, if not simply impossible, for a 86 million company to
make an $8 million up-front payment. Lawfully, the FCC cannot
raquire a Designated BEntity to make wore than a nominal up-fro:
payment in order to become an sligible bidder.

The FCC'’s proposal that it be permitted to decide which
auctions it will germit Designatad Incities to make installment
payments is equally troublescme. If =hia proposal had been
effective in the late 15€0's when then-infant MCI was getting
firsr migrowave licenaes, the FCC ocould have easily (and unkno
ingly) killed off what has become a driving force in telecommu
cations. Giving the FCC the authority to tilt the aucti
process for (or against) Dasignated Entitiees will politicize
auction rulemakings, represent poor public policy, and viclate
Section 309 (3).

The FCC’s proposed systam of up-front payments alsozaﬁpoa:
to be colored by ite expectaticns for substantial ravenue £forxr
licensing. In many cases, such as common-carrier paging, and
perhaps SMRs and PCPs, the winning bid is likely to be less th
the required up-front payment. IMor all entities, the FCC shou
accapt any level of up-front payment (assuming that up-front

ayments are in fact required), provided that the payment is t.
esper of 20% of the bidder’s highest bid or the amount otherw
raquired by tha FCC. No daposit should ba required for bids c:
less than eome nominal amount, say $10,000.

Finally, AIDE questions the FCC's atatutory authori&y te
require any up-front payments at all.d/ The FCC's jultiﬁicl-

¥ This proposal can only call to mind the o!t-quot‘d max
chat "Both the rich and the poor have the opportunity to sleep
under kbridges." |

i/ pescription, Y42.

3/ AIDE also cpposes as draconian the FCC's propos‘l te
kesp the entire 10% or 20% down payment if the highest biddex’
(continued.

|
!
|
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tion for such a payment appears in part to premised on reveanue
maximization, {as Qiscussed below) a prohibited concern. Fu:r-
ther, the FCC's coacezn that the asuction will tarminate with the
wirning bidder unable to pay can be resclved by keeping the
auction open until the granted license ig final and unuppealable.

The FCC’'s Proposals On Auction Design and
On Winping-Riddar Penalties Violate the !tnbutory
Prohibitior Againgt Consideration of Revenus uaxiniaattcn.

The FCC may not consider the amount of auction rlvenuo as a
substantial facter in this rulemaking. Section 309(j) carefully
proseribes tha FCC'e conasideration of auction revenues:

(7) Congideration of revenues in public interest detar-
minations. -

(A) Coneiderasion prolilblied.-In making a deoilpon
pursuant to Saection 303(c) to assign a band of |
frequencies tc 2 use for which licenses or permite
will be issued pursuan’ toc this subsection, and in
prescribing regulations pursuant to paragraph
(¢)(C) of this subsec:ion,

. nugn from tha use of a‘lyatom of cempet-tavt bid-
ding under this subsection.

(B) Cona;deratlon limited.-In prescribing reguln-
tions pursuant to paragraph (4) (A} of this nuhsbc-
tion, Lhe Commimsion mav not base a finding of
Eevanues from .ge use of a system of competitive
bidding undar this subsection. |

i

i

W (., . .continued) '
application is later dismissed as defaectiva. In many aaaoe. a
charge in the applicable law or other intervening e;rcum.ﬁancea
(scme am trivial as an exror in applicaticn preparation)
cause an application té be dismissed without applicant mi con-
duct. Whera misconduct OCCurs, the dismissal iteelf is a |suffi-
cient peanalty. In egregicus casas, ths FCC can invoke its
forfeiture authority against ths viclative applicant. Small
buginesses simply cannot afford the automatic financial pdnalties
which the PFCC prxoposes.

|
i
|
1
!
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(Bmphasis added.) Thus. the FCC must base its decisions'in this
proceeding uporn traditionsl public interest factors and the
specific statutory objactives of competitive bidding, and not
revenue maximization.

AIDE is troubled b{ the repeated theme running through the
FCC’s proposal, suggesting that it sought to adopt rulee which

ralse the greatest amount of revenues.s’ For exampla, tHe FCC

propcaes that:

(Ilf a high bid im withdrawn pricr to the cloge of a
simultaneous multiglo round auction, the Commission
will impose a penalty equal to the difference between
the withdrawn bid and the amount of the winning bid....
If a winrning bidder defaulrs after the close of such an
auctiorn, the defaulting bidder will ke raquired to pay
the foregoing penalty plus ... three percent of the
amount of the winning bid....¥V

This rule appears unnecessary, except for revenue maximizttion.
If the winning bidder defaults, the license remains for zm-
licensing; the FCC has not los: a revenus sourde.

Similarly, by adopting so-called "activity rules®, the PCC
proposes to require bidders to participate in all rounds of
bidding for certain licenses.i’ Why should tha FCC care wheth-
er bildders Earticipate in the entire auctien, or only at the end
whean they might be the highest bidderz? ,

The FCC’s Proposal CO Preclude Settlements Between
Potential Bidders Is Incensistent With Seotiom 30%(j).

The FCC has a well-esatablished policy favoring settlements
between applicants filing mutually exclueive applications. 1In
the cellular context, this peliocy developed with the FCC'S
sacceptance of full-market wireline settlements in the Chicago and

13/ 1n addition to the textual discussion here, twe other
examples of prohibited revenue maximisation are discussed in this
latter. On pagaes 4-5, wa discuss the FCCU’'s proposal to ragquire
pre-bidding upfront payments without any maximum payment apeci-
fied. On pages 7-11, we discuss the FCC’m refusal to acoept
settleaments detween potential bidders. .

&/ pescription, 91¢, 32-34.

i/ pescripticn, 19:13-15.
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Los Angeles MSAs in 1983.4/ Ar that time, Commissionar ! garty
beat articulated the rccC’s sectlement policies: ;
[Tlhis commission has now twice determined that settle-
menta by mutually exclugive cellular radic applicanta
are in the public interest, convenience and necessity
and will be approved by tha FCC.... We have been
faichful te this paramount regula:ary rcnponsibilitﬁ in
encouraging cellular spplicant sattlements, and thig
particular gettloment agreement -- and those sattle-
menta whioh I hope will feollow on both the wireline and
nonwireline aides of the eplit-frequency cellular
allocation -- enjoy thu full memsure of the
Commission’s approvel.iV

In applying the lottery process to cellular appllcltzcnlJ the FCC
explicitly retained its peolicy favoring full -market settle-
ments .4/ The FCC consistently has followed a similar poliey
permitting, 1f not encouraging, sectlemsnts with reapscc to all
other radic services. %

Thus, at the time Congrass was considering the amendmencs to
the Communicationa Act which were ultimately adopted as part of
the Cmnibug Budget Reconciliation Act of 1993 ("Budget Agt"), the
FCC had a well-eetablished Jettlsment policy. ‘

!

{1883) (Chicago): 2hon vi / 9% PCC ad

683 (1983) (Los Angsles).

W Log Angeles, aupra (Fogarty, Separate Statementﬂ
3 gellular lotrery Rule Making, 101 FCC 2d 577, 542

{1884), madified, 53 RR 24 407 (198%). aLLJd_in_znlsxna&;gsxi.
Maxzall Telecom Plua, Inc, y, FCC, 815 F.2d 1551 (D.C.Cir. 1987).

, 1983 LEXIS 2427, *12
{"Our pclicy of ancouraging settlements has snabled us to expe-
dite the processing of cellular applicaticns and thue to‘bring
cellulax sexvice to the piblic with a minimum of dela ,
p! ' mnl . %8
RR 34 1443 (1585) (tax certificates issued to furthar the FCC’s
policy favoring 2uli-markat settlements);
in3 igg, & FEC Red

28
6185, 6331 (1991}, zagongidered in pazf, 7 FCC Rcd 7183 (1992)

(cellular unserved areas).
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CongTeps explicitly affirmed tha FCC’s gettlement poliocy.
Specifically, amended Section 309(j) (6) of the Communications Act
contains the following "Rules of Construction':

(8) Rules of Construction.- Nothing in this sup-

gection [309(3)), or in the use of competizive bi ng,
shall-

(A) RAlter spectrum allccation criteria and proce-
dures established by the othar provisiong of this
Actk; !
S !
(8) Be construed to relieve the Commission of the
obligation in thé public interest to continue 30
use ... negotiation ... and other means in order
to avold mutual exclusivity in application and |
licensing proceadings.... |

The Conlarence Report accorpanying the Budget Act explainfd that
Bection 309(3) (8):

[Sltipulates that nothing in the use of compotitive‘
bidding for the award of licenses shall limie or othar-
wise affect the requirementa of the Communications Act
that limit the righte of licengses, or require the
Commigeion to adhete to cther requirements.iV
These twe provisions in Section 309(j) (6) clearly indicate that
congress intended the FCC to carry forward its existing settla-
mant policies.’¥ The mandated "use [0f] negotiatien ... and

&/ confarence Repext fo the Eudget Aot, H.R. Rep. 103-213,
103xd Cong. 1at Sess, 102 Cong. Rec. H5792, H5915 (Auguat 4,
1993) (provision of ?oule bill adopted in £inal Budget Act)
{"Genisrencs RaRezL") .

W seccion 308(j) (1) states that, "If wmutually exclu&ivo
applications are accepted for filiag ..., then the Commisaion

... the grant such licensea ... thyough
the use of system of competitive biddin -
mennA.of this subseqtion.” (Imphasis added.) Tellingly, 8ection

309 (3) (1) does not reguire that tha FCC must usa competiti
bidding, but only that it has the authority to dec se in appropri-
ate cases. That language. together with the incorporation |of
Sections 309(3) (6) (A)&(XE) and 3C8(J) (7) (B) ("tha reaguirements of
this subsection") clearly indicates the legislative intant to

(conzinued...)



Mr. Timothy Fain
Offica of Management and Budget

May 6, 1994 I
Page 10

and licensing proceadings" can cnly mean that settlemencg (which
are the product cf negotiation and which avoids mutual exclusivi-
ty} are to be permitted under competitive bidding. i

other means in order te avoid mutual exelusivity in applécation

The FCC’'s proposal hers ie contrary to those nta:utzry
requliremente. Specifically, the FCC proposes that auctien
applicanta "will not be permitted te maka any ma2jor medifications
to thalr applications, including ownership changes or changes in
the identification of parties to bidding consortia."®¥ gimi-
l;rly. the FCC atates that the post-auction long-form applica-
zion:

f

must include ... a detailed explanation c¢f the term‘
and conditions and parties involved in any biddiag |
consortia, joint vencture, partnership or other agree-
ment they have entered into relating to the competitive

bidding process prior o the close of bidding. 611|
£ ' i
mb_ugmmw._%mm |

|
In other words, the FCC proposes that, once the short-form (pre-
bid) applications are filaed, the parties will be prohibited from
entering into joint venturee or other agreemsnts concarai their
bid. Mowever, until the shoxt-form applications ara filed, the
parcies cannot enter intc gettlemsnt agreements. The listing of .
short-form applicants tells the parties with whom thay mupt
gsettle, i.e., it lists all the applicants for a specific li-
cense .}’ Thus, the FCC propouses to prohibit settlements by
preventing the formation of post-£filing joint ventures or| similar
arrangements. |

|

The proposal is inconsiatent with Sectiom 309(j). Although
unexplained, it appears ts be motivatad by revenue maximLEation.
which is prohibited. It cannot be raconciled with Section
308(3) (6), as quoted above. Further, it zepresents poor public

¢

€. .. continued) |
make mutually exclusivisy only a prerq;uilite to holding An
auction, and not tha triggering event for a mandatory auction
agalnst the wishes of settling applicants. ‘
3’ peseription, $a3. ‘
&/ Description, 36 (emphasis added).

&/ ggg Desoription, {{23-24.
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polioy, in that Eotentinl licensees would be arbitrarily preclud-
ed from structuring raticnal and competitive business arrange-

me?ts between themselves once the pre-bid documents hndibeen
£iled.

Coaclusicn %
|
Accordingly, AIDE respectfully requests that OMB (1) perform
a thorough review of tha FCC'e requeest for approval of its
auction rules, (2) require the FCC to permit Designated Bntitiee
t0 Make only a nominal pre-austion qualifying payment, (3)
require the FCC tc permit Designated Entities make installment
paymenta for all auctiocnable licenses, (4) regquire the FCC to
eliminate its auction penalty and activity rules, and (5) zequire
the FCC to accept settlements betwaen potential biddezs for all
auctionable licensges. |

Respectfully submitted,

William J.iFranklin
Atterney for the \

Association of Independaent
Designated Entities

D" R

WJIr/met !
cc: Association of Independent Designated Entities
FCC Records Management Division
Ms. Sally Ratgen (via haand)

TOTAL P.12



